The Aircraft Cases: Canada and Brazil

INTRODUCTION

he disputes between Canada and Brazil over subsidies to the

regional aircraft industry, Brazil — Export Financing Programme
Jor Aircraftand Canada — Measures Affecting the Export of Civilian Air-
craft (Aireraft cases)! involved two highly important (both politi-
cally and economically) interests in each of the disputing countries
(the aircraft manufacturers Embraer of Brazil and Bombardier of
Canada). In addition to these considerations, at least three legal
factors further complicated the conduct of the cases. First, these
cases were the first to be tried under Part II (covering prohibited
subsidies) of the Agreement on Subsidies and Countervailing
Measures (SCM Agreement)? of the World Trade Organization
(WTO). Accordingly, there was no WTO “jurisprudence” guiding
the interpretation of the applicable provisions. Second, some of the
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! Brazil — Export Financing Programime for Aircraft, Report of the Panel, WTO Doc.
WT/DS46/R, August 20, 1999 [hereinafter Brazil — Ai reraft Panel Report] and
Reportof the Appellate Body, WT'O Doc. WI/DS46/AB/RW, July 7, 2000 [here-
inafter Brazil — Aircraft Appellate Body Report]; Canada — Measures Affecting the
Export of Civilian Aircraft — Recourse by Brazil to Article 21. 5 of the DSU, Report of the
Panel, WT'O Doc. WI/DS70/RW, May g, 2000 [hereinafter Canada — Aireraft
Panel Report] and Report of the Appellate Body, WTO Doc. WT/DS70/AB/RW,
July 21 2000 [ Canada — Aircraft Appellate Body Report].

* Agreement on Subsidies and Countervailing Measures, April 15, 1994, WTO
Doc. LT/UR/A-1A/g [hereinafter SCM Agreement].
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provisions in question (for example, Annex I of the SCM Agree-
ment) were remnants of the old Tokyo Round codes, which had
been negotiated under a completely different legal arrangement.
Third, some of the relevant provisions referred to semi-legal docu-
ments negotiated and maintained by other international organiza-
tions (for example, the Organization for Economic Co-operation
and Development (OECD) Consensus® in Item (k) of the annex).

The regional aircraft market (commercial aircraft with twenty
to ninety seats) is served by both turboprop and jet aircraft. Turbo-
prop aircraft are produced by Embraer, the Brazilian manufac-
turer of regional and military aircraft,* Bombardier of Canada,’® the
German-American company Fairchild-Dornier, and ATR, a joint
venture between Alenia of Italy and Aerospatiale of France. Saab
of Sweden and British Aerospace of the United Kingdom also pro-
duced some turboprop aircraftin the past, but they have either left
the field or announced that they are exiting the business.

A discrete market for regional jet aircraft did not exist before
the introduction of the Canadair regional jet (CR]) aircraft by the
Canadian manufacturer Bombardier in 19gg. Although small jet
aircraft aimed at short-haul routes had been in operation for some
time, what has become known as the “twinjet” regional jet (R]) “rev-
olutionized the industry.” It opened up new opportunities on long
routes, which did not have enough traffic to justify a larger jet. It
allowed smaller markets that were not served by major carriers
to be hooked up, through regional airlines, to “hubs,” which were
the centres of operations for such carriers. It was also successfully
used to replace larger jets on more heavily travelled routes dur-
ing off-peak hours. Finally, the regional jet replaced turboprops
on some, generally longer (300 miles or more) routes.” In fact, it
was so successful that in just over five years since the introduction
of the fifty-seat CRJ-100, two other manufacturers, Embraer and

8 Arrangement on Guidelines for Officially Supported Export Credits (known as the
OECD Consensus), text can be accessed at <http://www.oecd.org/pdf/
Mooozgooo/Moooz2g1go.pdf>.

-

“Embraer Update,” this text can be accessed online at <http://www.embraer.
com/ing/embhoje.htm> (date accessed: October 16, 1998).

o

“Bombardier Aerospace Profile,” text can be accessed online at <http:// www.
aerospace.bombardier.com/htmen/6_o.htm> (date accessed: October 16, 19g8).

=

“The Ubiquitous Turboprop” (May 1998) g5(5) Air Transport World 53 at 10.

7 The “cachement” area, which is the area from which passengers could be drawn,

has been increased to 1,000 nautical miles for regional airlines, allowing carriers
to offer routes in new markets and non-stop service to other areas. Jbid.
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Fairchild-Dornier, entered the market. In this same period, the
three manufacturers introduced five new regional jets,? and well
over 1,000 regional jets have already been ordered.?

Embraer entered the regional jet market with the certification of
the EMB-145 (which is now the ERJ-145) in 1996, followed by the
launch of the thirty-seven-seat ERJ-135 in 1997. In this period,
Embraer captured over half of the regional jet aircraft market.
Embraer recently announced that it would increase its production
of regional jets to twelve per month,!® which will be enough to sat-
isfy, on its own, the demand for regional jet aircraft in this market
segment for the foreseeable future.!

Canada requested consultations on Brazil’s export financing
program (PROEX),"? as it applied to the export sales of its regional
aircraft, the ERJ-145, on June 18, 19g6. The first set of consul-
tations took place on July 22 and 25, 1996, in Geneva. Following
the high-level representations made by the Brazilian minister of
foreign affairs to his Canadian counterpart, Canada agreed to
another set of consultations, which were held on November 4,
1996." At these consultations, the two sides agreed to enter into
negotiations outside the precise confines of the WTO dispute set-
tlement process in order to allow them more flexibility in devising

# The seventy-seat CRJ-700 by Bombardier; the fifty-seat ERJ-145 and the thirty-
seven-seat ERJ-135 by Embraer; and the thirty-five-seat 28JET and the forty-
two-seat 428]JET by Fairchild-Dornier.

©

“Regional Fleet Forecast Predicts Continuing Move to Jets” (June 1998) 16(23)
Commuter Regional Airline News at g.
1

“Embraer Steps up Production to Meet Demand,” Gazeta Mercantil (June 8,
1998) at C-8.

Market analysts Warburg Dillon Read notes that “[f]our manufacturers are posi-
tioned to serve specific niches in what we believe is a 125+ unit per year indus-
try.” “Regional Jets: Making Props Passe,” industry report, August 10, 1998, at 4
(on file with author).

The government of Brazil created PROEX on June 1, 1991, by Law no. 8187 /91,
which was entitled “Authorizing the Granting of F inancing to the Export of
Brazilian Goods and Services.”

Canada had, in the meantime, placed two requests for the establishment of pan-
els before the Dispute Settlement Body [hereinafter DSB]. The first was with-
drawn because of the strenuous procedural objections of Brazil concerning
certain aspects of the request; the second, dated October 23, was withdrawn fol-
lowing a high-level meeting in Ottawa. Brazil’s later complaint, in its prelimin-
ary motion before the PROEX panel, that Canada took two years to bring its
case before the World Trade Organization [hereinafter WTO] should there-
fore be seen in the light of its own early attempts, by whatever means, to delay
the proceedings.
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a solution to their ongoing difficulties. Further negotiations en-
sued, but on March 10, 1997, Brazil requested consultations on a
range of Canadian programs and practices. Consultations held
on April 30, 1997, failed to resolve this dispute. After many more
months of bilateral discussions between officials and ministers, as
well as the appointment of personal representatives by heads of
government, Canada and Brazil agreed to let the matter go to dis-
pute settlement. Panels were established on October 23, 1998.
Brazil admitted that PROEX constituted export subsidies, but
it argued that the subsidies in question benefited from an excep-
tion in Annex I of the SCM Agreement. Thus, it was that the Canada
— Airoraft case had to, for the first time, interpret and apply two
critical provisions of the SCM Agreement: Article 1," which defines
what practices constitute a subsidy, and Article g,' which prohibits

M Article 1 provides that:
For the purpose of this Agreement, a subsidy shall be deemed to exist if:
(a) (1) there is a financial contribution by a government or any public body
within the territory of a Member (referred to in this Agreement as “govern-
ment”), i.e. where:

(i) a government practice involves a direct transfer of funds (e.g. grants,
loans, and equity infusion), potential direct transfers of funds or lia-
bilities (e.g. loan guarantees);

(ii) government revenue that is otherwise due is foregone or not collected
(e.g. fiscal incentives such as tax credits);

(iif) a government provides goods or services other than general infra-
structure, or purchases goods;

(iv) a government makes payments to a funding mechanism, or entrusts or
directs a private body to carry out one or more of the type of functions
illustrated in (i) to (iii) above which would normally be vested in the
government and the practice, in no real sense, differs from practices
normally followed by governments;

or
(a) (2) there is any form of income or price supportin the sense of Article XVI
of GATT 1994;
and
(b) a benefit is thereby conferred [footnote omitted].
15 Article g provides that:

Except as provided in the Agreement on Agriculture, the following subsidies,

within the meaning of Article 1, shall be prohibited:
(a) subsidies contingent, in law or in fact,+ whether solely or as one of several
other conditions, upon export performance, including those illustrated in
Annex .5
4 This standard is met when the facts demonstrate that the granting of a sub-

sidy, without having been made legally contingent upon export performance,
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subsidies “contingent, in law or in fact, upon export performance.”
Asif these challenges were not enough, given the nature of the case
and some of the information and evidence in question, the case
also led to one of the more remarkable findings of the Appellate
Body with respect to the rights and obligations of WI'O members in
dispute settlement proceedings.

PROFEX: CANADA’S CHALLENGE OF THE BRAZILIAN INTEREST RATE
Buy-DowN SCHEME FOR REGIONAL ATRCRAFT

PROEX, Brazil’s export financing program had two components:

1. PROEX Financing: under which the Brazilian National Treasury
provided direct financing for exports of Brazilian goods and ser-
vices at “rates lower than the cost to the Government of Brazil of
raising the funds necessary for such financing”;'” and

2. PROEX Interest Rate Equalization: whereby the National Trea-
sury granted to the financing party (usually a bank) a payment
“to cover, at most, the difference between the interest charges
contracted with the buyer and the cost to the financing party of
raising the required funds.”'®

At issue in the dispute was the PROEX’s “interest equalization”
program. According to BankBoston, an agent bank of PROEX,
PROEX Interest Equalization worked “by reducing the interest rate
paid by the foreign importer in respect of its financing costs for the
transaction. The extent of interest rate support is determined by the
tenor [term] of the financing approved by PROEX for the trans-
action.” The terms, determined by the product to be exported,

is in fact tied to actual or anticipated exportation or export earnings. The

mere fact that a subsidy is granted to enterprises which export shall not for

that reason alone be considered to be an export subsidy within the meaning

of this provision.

% Measures referred to in Annex I as not constituting export subsidies shall
not be prohibited under this or any other provision of this Agreement.

1® Many issues were re-litigated in the Article 21.5 challenge against Canada. See
Canada— Aircraft Panel Report and Appellate Body Report, supra note 1.

7 Lawno. 8187/91, June 1, 1991, Article 1.
'8 Resolution 2380/97 of the Brazilian Congress.

' “Financing Program Offers Incentives for Importers of Brazilian Goods,” text
can be accessed online at <http://www.bankboston.com/ today/enews/trade
trends/ tt% s Ffinancing html (date accessed January 22, 1998).
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varied normally from one year to ten years.®® In special circum-
stances, the term could be extended to fifteen years (for regional
jet aircraft, this extended term is now common practice).” The
length of the financing term, in turn, determined the interest rate
reduction: the reduction ranged from two percentage points for a
one-year term to 3.8 percentage points for a term of ten years or
more.2? Thus, PROEX payments reduced the effective interest rate
for the financing of Brazilian aircraft by up to 3.8 percentage
points per year.?® Alternatively, the purchasing airline could elect
to receive PROEX payments in the form of a lump-sum payment
equal to the net present value of the stream of payments under-
written by Brazilian long-term treasury bonds. In this example,
the lump-sum payment would be US $2.45 million The net cost
of acquisition of the aircraft would thereby be reduced to US
$12.8 million — a 16 per cent reduction in the cost of the aircraft
to the airline.

THE FINDINGS OF THE PANEL
Preliminary Jurisdictional Motions

Canada and Brazil requested a range of preliminary rulings
from the panels, and Canada asked the panel to establish a proce-
dure for the protection of business confidential information. Brazil
argued that certain legislative instruments listed in Canada’s re-
quest for the establishment of a panel were not properly before the
panel. These instruments, according to Brazil, had been enacted
after consultation had been held and so had not been “subject
to consultations.” The panel dismissed the preliminary motions

2 The goods are listed in the annex to the Order (Portaria) of the Minister of State
for Industry, Trade and Tourism (MICT) 54/97, dated May 7, 1997 (on file with
the author).

2

Presentation by Paulo Cesar, director of finance of Embraer, to a conference of
appraisers of regional jets on May 28, 1998, at 15-16. See also interview with
Mauricio Botelho, president of Embraer, who noted that “[i]n special circum-
stances [interest rate equalization] can be extended to 15 years.” “Willing to
Win,” Aafinance Journal (December 19g6) at 4.

2

i

Circular letter of the Central Bank of Brazil, Doc. No. 2601 /g5, November 29,
1995. PROEX subsidies are de facto available for fifteen-year terms (for aircraft),
while for the purpose of establishing the permitted rate reduction, the maxi-
mum term is still ten years.

% The agent bank may charge an agency fee of 12-15 bps, which would be deducted
from the g.8 percentage point subsidy.
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signifying its displeasure at the parties’ reliance on technical argu-
mentation to remove large parts of the dispute from its jurisdiction.

Substantive Issues
Arguments of the parties

Brazil relieved the panel from interpreting Articles 12* and g% of
the SCM Agreement by an early admission that PROEX payments
constituted export subsidies.? Brazil argued, however, that these
export subsidies were not prohibited on two independent grounds.?”
First, Brazil was entitled to “Special and Differential Treatment”
under Article 27 of the SCM Agreement. Article 277 provides that
Article g of the SCM Agreement does not apply to developing coun-
tries for a period of eight years if certain conditions are met. Sec-
ond, Brazil argued that PROEX’s export subsidies did not “secure
a material advantage in the field of export credit terms,” as set out
in the first paragraph of Item (k) of the Illustrative List of Export
Subsidies, which is set outin Annex I to the SCM Agreement. Brazil
argued that this was so because PROEX’s payments “equalized” for
“Brazil cost” and also because they merely matched an “extensive
array of subsidies,” domestic and export, WI'O-consistent and
-inconsistent, that were allegedly given by Canada to Embraer’s
competitor, Bombardier. By a contrario implication, Brazil argued,
PROEX export subsidies were not prohibited.?

Canada argued that Brazil did not meet the conditions set out in
Article 27. First, Brazil had indeed increased the “level of export
subsidies” since there had been, between 1994 (the benchmark
year, according to Canada) and 1998, a 100 per cent increase in
expenditures on all export subsidies by Brazil.?® Second, Brazil was
not “phasing out” its export subsidies, as it had entered into com-
mitments to “grant” subsidies past the eight-year phase-out period
set out in Article 27.%° Third, Brazil had to phase out its subsidies
in less than eight years as they were not in conformity with its devel-
opment needs.?!

# For the text of Article 1, see note 14.

% For the text of Article g, see note 15.

% Brazil — Airerafi Panel Report, supranote 1 at para. 7.12.
27 Jbid. at paras. 7.15 and 7.38.

2 Ibid. at para. 7.15.

% Ibid. at para. 4.161-2.

80 Ibid. at para. 200.

31 Ibid. at para. 210.
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With respect to Item (k), Canada pointed out that, first, excep-
tions to Article § may exist only by virtue of footnote 5.** Neither
this footnote nor the scheme of Annex 1 permit exceptions by a
contrario implication. Second, PROEX export subsidies were not
“payments” of the kind referred to in Item (k), as they were made
to the purchaser and not to an exporter or a financial institution
to cover the “cost of obtaining funds.” Third, Canada argued that
“field of export credit terms” did not mean all subsidies allegedly
granted to a particular competitor. Finally, Canada demonstrated
that PROEX export subsidies did in fact “secure a material advan-
tage” to the extent that they brought the interest rate paid by a
purchaser by up to 4.8 percentage points, or the result of a 15 per
cent cash discount to the purchaser.

Panel’s findings and conclusions
(i) Item (k)

The panel first tackled Item (k). It observed thatin order to find
for Brazil on this ground, it would have to make a finding with
respect to three questions related to Item (k). It would have to find
that Item (k) does give rise to an a contrario exception, that PROEX
subsidies were “payments” of the kind referred to in Item (k), and
that PROEX’s export subsidies did not secure a material advantage
in the field of export credit terms. Though expressing deep skepti-
cism,® the panel did not make findings with respect to the first two

# Footnote 5 to the SCM Agreement, supra note 2, provides that “[m]easures
referred to in Annex I as not constituting export subsidies shall not be prohib-
ited under this or any other provision of this Agreement.”

% Atparagraph 7.18, Brazil— AircraftPanel Report, supranote 1, the panel notes: “It
is by no means clear to us that it is permissible to use the first paragraph of item
(k) as the basis for an « contrarioargument as asserted by Brazil,'97 or that PROEX
payments in fact constitute the ‘payment by [governments] of all or part of the
costs incurred by exporters or financial institutions in obtaining credits.’”*9%

In footnote 197, the panel observes:

Footnote 5 to the SCM Agreement states that “[m]easures referred to in
Annex I as not constituting export subsidies shall not be prohibited under
[Article g.1(a)] or any other provision of this Agreement.” The only mea-
sures in the Ilustrative List that are explicitly ‘referred to ... as not consti-
tuting export subsidies’ are export credit practices in conformity with the
interest rate provisions of the Arrangement under the second paragraph of
item (k). There are also a number of other cases, cited by Canada, where
the Illustrative List affirmatively provides that a measure is not prohibited
— at least by that item — or is permissible. The first paragraph of item (k),
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questions. The panel considered, and rejected, Brazil’s reliance on
the “material advantage” clause on substantive grounds.

Brazil had proposed two benchmarks for the “field of export
credit terms”™ “Brazil risk” and Canada’s subsidies to Bombardier.
On the basis of either benchmark, Brazil argued, PROEX provided
no material advantage.” The panel rejected Brazil’s benchmarks. It
held that

however, does not contain any such affirmative language, and would not
appear to fall within the scope of footnote 5. Thus, a strong argument can
be made that footnote 5 — together with footnote 1 — define the extent to
which the Illustrative List can be used to establish that a measure is a ‘per-
mitted’ subsidy or, in the case of footnote 1, is not a subsidy at all. In light of
our findings with respect to “material advantage,” however, we need not
decide this question.

The analysis contained in this footnote was picked up, albeit implicitly, by the
panel in United States — Tax Treatment for “Foreign Sales Coprorations” (FSC), WTO
Doc. WTI/DS108/R, October 8, 1999, Report of the Panel. At para. 7.118 of this
case, the panel observes:

several provisions of footnote 5q itself could be considered to “qualify” item
(e). Thus, the first sentence of footnote 59 could be considered to “qualify”
item (e) in providing that “deferral need not amount to an export subsidy
where, for example, appropriate interest charges are collected,” while the
last sentence of footnote 50 could be construed to have the same effect in
providing that “[pJ]aragraph (e) is not intended to limit a Member from tak-
ing measures to avoid the double taxation of foreign-source income earned
by its enterprises or the enterprises of another Member.”

In footnote 198, the panel adds:

PROEX payments relating to export of Brazilian regional aircraft are pro-
vided in support of buyers’ credits, i.e., export credits are extended to the
foreign purchaser rather than to EMBRAER. Brazil’s theory appears to be
that lenders providing export credits must borrow funds in order to finance
their lending, that the export credits so funded are provided at below the
lenders’ cost of borrowing, and that PROEX payments are provided to com-
pensate the lenders for this difference. In Brazil’s view, this difference
between the lender’s cost of borrowing and the rate it charges for the export
credits extended to purchasers therefore represents a “cost incurred by ...
financial institutions in obtaining credits.” In addition, Brazil seeks to
demonstrate that, although EMBRAER itself does not extend export credits
to its customers, EMBRAER incurred certain costs in relation to the provi-
sion of buyer’s credits to purchasers of Brazilian regional aircraft. Because
our findings on the issue of “material advantage” dispose of Brazil’s item
(k) defense, we need not decide whether Brazil’s view on this issue is cor-
rect. We note in passing, however, that — assuming lenders providing
export credits supported by PROEX payments are in fact providing export
credits at below their cost of funds — it is highly questionable whether that
represents a cost for the lenders in “obtaining credits” as opposed to a cost
incurred in providing credits.
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an item (k) payment is “used to secure a material advantage” where the
payment has resulted in the availability of export credit on terms which are
more favourable than the terms that would otherwise be available in the market-
Place to the purchaser with respect to the transaction in questian.?’d‘

In particular, and significantly, the panel, examining the SCM
Agreement as a whole, found that “[i]n no case is it suggested that
whether or not a benefit exists would depend upon a comparison
with advantages available to a competing product from another
Member.” Indeed, the panel considered that Brazil’s approach
(when compared with Canada’s subsidies)

would effectively allow a Member to raise the provision of export subsidies
— or indeed of any subsidy — by the complaining Member as a defense
justifying its own provision of export subsidies. This would entail a race to
the bottom, as each WI'O Member sought to justify the provision of export
subsidies on the grounds that other Members were doing the same.*

The panel rejected such an approach.’” The panel also dismissed
Brazil’s use of its developing country status as a shield under Item
(k). It noted that nothing in Item (k) identified it as a developing
country provision and considered the evidence of the negotiating
history put forward by Brazil as inconclusive *®

3 Brazil — Aircraft Panel Report, supranote 1 at para. 7.2 [emphasis added].
% Ibid. at para. 77.24.
% Jbid. at para. 7.26.

%7 The panel also rejected Brazil’s interpretation of “field of export credit terms.”
It held that:

Even if we were to agree with Brazil — which we do not — that in order to
ascertain whether an item (k) payment secures a material advantage it is
necessary to examine the export credit terms available with respect to com-
peting products exported from other Members, we still could not agree with
Brazil’s interpretation of the clause “in the field of export credit terms.” It
will be recalled that Brazil’s interpretation of that clause would include as
an export credit term the price at which a product was sold, and would
therefore allow Brazil to offset through item (k) payments all subsidies pro-
vided to Bombardier that could reduce the price at which regional aircraft
exported by that manufacturer could be sold and thus reduce the amount of
the transaction to be financed. In our view, this interpretation stretches far
beyond the ordinary meaning of the phrase in question. In its ordinary
meaning, the field of export credit terms would refer to items directly
related to export credits, such as interest rates, grace periods, transaction
costs, maturities and the like. We consider that this interpretation is sup-
ported contextually by item (k) itself, which refers to aloan’s “maturity and
other credit terms.” We see nothing in the ordinary meaning of the phrase
to suggest that “the field of export credit terms” generally encompasses the
price atwhich a product is sold (ibid. at para. 7.28).

% Jbid. at para. 7.30. Significantly, the panel observed that “the first paragraph of
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The panel then turned to the facts of the case. It noted Brazil’s
own characterization of the PROEX scheme and its responses to
the questions of the panel. Relying on these, as well as on the exten-
sive evidence put forward by Canada, the panel considered

it evident that PROEX payments result in the availability of export credit
for Brazilian regional aircraft on terms which are more favourable than
the terms that would otherwise be available with respect to the transaction
in question.®

The panel thus rejected Brazil’s affirmative defence.®

(i) Article 27

The panel then considered Brazil’s invocation of Article 27. The
panel first held that Article 27, providing for “Special Differen-
tial Treatment for Developing Countries,” was a right and not
an exception and that it constituted an element of Article g. As
such, it had to be established by the complaining party where the

item (k) could — as noted in paragraph #.26 above — be used by developed
country Members as a justification to match, with export subsidies that would
otherwise be prohibited, export subsidies provided by developing countries con-
sistent with Article 25" (ibid. at para. 7.32).

3!

b}

Ibid. at para. 77.84. The panel noted Brazil’s admission that “Brazil’s PROEX pro-
gramme, applied to support exports of regional aircraft, acts to reduce the cost
of export financing for the aircraft buyer” (ibid. at para. 7.35). It found that “as
a factual matter Brazil does not argue that PROEX payments do not confer a
‘material advantage’ as that term has been interpreted by this Panel.” The panel
went on to observe that

[n]either has Brazil asserted, much less submitted evidence supporting an
assertion, that any specific transactions relating to the export of Brazilian
regional aircraft supported by PROEX payments have not resulted in
export credit terms that are more favourable than the terms that would
otherwise have been available to the purchaser in the market with respect
to those transactions. In fact, Brazil has not submitted any significant evi-
dence regarding the specific terms and conditions, such as the interest rate,
at which export credits supported by PROEX payments were provided,
much less information regarding the export credit terms that would other-
wise have been available with respect to the transaction in the market.
Brazil did assert that, ‘in transactions when the lender was inside Brazil, the
actual interest rate was always above LIBOR or the OECD rate in practice.’
But even with respect to this assertion, which in any event is not relevant in
our view to the proper application of the “material advantage” clause,
Brazil has not provided any supporting evidence (ibid. at para. 7.36).

0 Jbid. at para. 7.37.
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defending party is a developing country.* The panel agreed with
Canada, however, that a developing country must meet each of
three requirements to obtain the benefit of the Article 27 eight-year
exception to Article 3.*2 According to Article 27.4, a developing
country must not increase its level of export subsidies, it must phase
out its export subsidies, and it must do so in a shorter time than
eight years if the subsidies in question are inconsistent with its
development needs.*

The panel decided that the “level of export subsidies” in Article
27.4 could be the aggregate level of subsidies for each country,*
but it did not determine this to be the only method.* Brazil had
argued that “budgeted amounts, rather than expenditures, are the
proper basis of comparison because they are the responsibility of
the Member governments of the WI'O.”® The panel was not per-
suaded. It pointed out that

an increase in the level of export subsidies budgeted, which increase is
not in fact actually realized, represents no more than a failed attempt by
the subsidizing Member to increase the level of its export subsidies. That
failed attempt in itself does not affect the interests of other Members. ¥’

Brazil then argued that the benchmark year against which changes
in the expenditure or budgetary allocations should be measured was
1991 (the year in which PROEX was established) or, alternatively, a
weighted average of several years before the entry into force of
the Marrakech Agreement Establishing the World Trade Organization

4

Ibid. at paras. 7.49-57. The panel rejected Brazil’s more outlandish argument
that Article 277 was lex specialis to Article § and supplanted it altogether. See
paras. 7.309-41.

Ibid. at para. 7.54.

4

)

s

&

Ibid. at para. 7.42.

4

o

Ibid. at para 7.59.

* The parties had disagreed as to whether agricultural subsidies could be part

of this “aggregate total.” The panel did not make a finding on this issue as the
two Brazilian programs in question did not include such subsidies. /bid. at
para. 7.60.

* Budgeted amounts for PROEX export subsidies had remained more or less
steady over the years, although the level of expenditure had fluctuated widely
(and increased significantly) since the entry into force of the Marrakech
Agreement Establishing the World Trade Organization, infra note 48. Ibid. at
para. 7.66.

¥ Ibid.
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(WTO Agreement).*® The panel disagreed. It pointed out that the
WTO Agreement was signed in 1994 and entered into force in
1995. It was logical to conclude that the benchmark year against
which the expectations of the members were to be measured to
determine whether there had been an increase in distorting subsi-
dies was 1994. In view of these determinations, the panel found
that Brazil had, indeed, increased its level of export subsidies, con-
trary to the first requirement of Article 2/7.4.%

With respect to the phase-out requirement, Canada had argued
that phase out and elimination were different concepts: the one
denoted a gradual bringing out of use, while the other included
an abrupt termination. Since the former and not the latter term
had been used, a developing country member should show that it
was bringing its export subsidies out of use through a program of
phased elimination. The panel disagreed but did not consider that
it had to resolve the issue.® It noted that Brazil had indeed entered
into commitments to grant PROEX export subsidies well past the
end of the eight-year phase-out period.*! These commitments indi-
cated an intention not to phase out the subsidies, as required by
the SCM Agreement. Brazil was, therefore, in breach of the second
requirement of Article 2%7.4.5

The panel then turned to the last requirement — early phase out
in the event that export subsidies did not meet the development
needs of the developing country in question — and dismissed
Canada’s claim. However, since Brazil had not complied with two of
the requirements of Article 27 and since compliance with all three
was required to benefit from the Article 277 exception, Brazil could
not benefit from this exception. PROEX export subsidies were
therefore prohibited under Article g of the SCM Agreement.

THE FINDINGS OF THE APPELLATE BODY

With the exception of three points, the Appellate Body con-
firmed the findings and the reasoning of the panel in the Adreraft

48 Marrakech Agreement Establishing the World Trade Organization, Annex 2, in

Results of the Uruguay Round of Multitlateral Trade Negotiations — The Legal
Texts 404 (19094), reprinted in 3 TLM 1226 (1994).

e

® Brazil — Aircraft Panel Report, supra note 1 at para. 7.76.
50 Ibid. at para. 7.81.

o

Y Jbid. at para. 7.84.

o

2 Ibid. at para. 7.85.
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cases. The first question with which the Appellate Body took issue
was the decision of the panel to tackle Brazil’s Item (k) defence
before going on to consider Article 277. The Appellate Body noted
that Article 27 is a threshold article. Thus, if a developing country
member is not shown to be in violation of its terms, Article g of the
SCM Agreement does not apply at all. Accordingly, the first step is
to determine whether a developing country member may benefit
from the coverage of Article 2. Only if it does not, should the
panel proceed to determine whether the subsidy in question is in
conformity with the other provisions of the SCM Agreement.”

The Appellate Body inexplicably ignored Brazil’s own line of
argument. Brazil had argued before the panel that PROEX export
subsidies were not, by virtue of the application of the first para-
graph of Item (k) of Annex I, subsidies prohibited by Article . Brazil
had little interest in Article 27 — it was only too clearly in breach
of the requirements of that article and had therefore to establish
that PROEX export subsidies were practices that were not covered
by Article g to begin with. The panel appropriately established
that contrary to Brazil’s arguments, PROEX export subsidies were
indeed subsidies that came within the scope of the prohibition of
Article §. Only then was it, as a matter of logic, required to deter-
mine whether the prohibition applied and to what conditions it
was subject.

The Appellate Body then turned to the panel’s interpretation of
Item (k). It determined that the panel erred in interpreting “field
of export credit terms” as referring to the market. It noted that
“benefit” already did refer to the market and that the panel’s inter-
pretation rendered the “material advantage” clause of Item (k) re-
dundant.’* Examining the context, the Appellate Body held that
“field of export credit terms” must mean the interest rate provi-
sions of the OECD Consensus, which is referred to in the second
paragraph of Item (k).

The Appellate Body did not, however, examine the issue that an
illustrative list is, almost by definition, redundant. The definition
and prohibition are set out in Articles 1 and g. Annex I sets out
practices that necessarily meet the definitions of these articles. To
define “field of export credit terms” as “the market” renders Item
(k) no more and certainly no less redundant than, for example,

% Brazil — Aireraft Appellate Body Report, supranote 1 at para. 143.
® Ibid. at para. 179.
% Ibid. at para. 181.
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Item (a) of the same annex, which refers to “direct subsidies con-
tingent upon export performance.” More importantly, to interpret
the “field of export credit terms” as the interest rate provisions
of the OECD Consensus threatens to make the second paragraph of
Item (k) redundant. This point is problematic because this para-
graph, by common consent, is, in fact, an exception to Article g. Its
substantive integrity is therefore far more significant than that of
the first paragraph of Item (k). However, the Appellate Body was
not overly troubled by this difficulty.

The third issue (in terms of importance) on which the Appellate
Body took the panel to task was the confusion of the point at which
a subsidy is “granted” for the purposes of Article 277 and the point
at which it may be said to “exist” for the purposes of Article 1. The
Appellate Body determined that a subsidy might be granted without
examining the type of financial contribution it constituted or the
point at which the financial contribution in question conferred
a benefit.”® It is not clear how a panel may determine that a subsidy
is “granted” without first finding that it “exists” or, indeed, whether,
as a matter of logic, a panel can find that a subsidy “exists” but is
not granted.

CONCLUSION

The parties to the dispute were to litigate more or less the same
issues — and, in particular, the interpretation of Item (k) of the
annex — in three Article 21.5 cases. However — not surprisingly
for a dispute of this kind (and economic magnitude) — the find-
ings of the panel and the Appellate Body (both in the original case
and in the subsequent Article 21.5 proceedings) have yet to lead to
a resolution of the dispute. So far, Canada has been awarded US
$1.4 billion in retaliation rights against Brazil’s failure to imple-
ment the original rulings of the Dispute Settlement Body (DSB).
However, these rights, if exercised, would at most affect Brazilian
imports of certain commodities into Canada and would have little
impact on the actual issue at hand — the sale of subsidized Brazil-
lan regional aircraft to international carriers. In other words, the
legal win, conclusive though it might have been, has not resulted in
the termination of the most egregious of the subsidies at issue.

The Article 21.5 reports did shed additional light on the inter-
pretation and application of Item (k), second paragraph, of the

56 Ibid. at para. 157.
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annex. It might be argued that this fact only highlighted the dif-
ficulties with the Appellate Body’s original approach to the inter-
pretation of this provision. Indeed, as a result of the many logical
somersaults of the Appellate Body in the original case and the first
Article 21.5 appeal, the panel in Canada’s second recourse to Arti-
cle 21.5 was effectively forced to conclude that the new PROEX
was not necessarily a subsidy program. The panel arrived at this con-
clusion even though the basic elements of the new program were
hardly different from the original. In any event, it was not clear
what purpose the program would serve or how it could function if
it were not to result in the grant of a subsidy.

AIRCRAFT CASES: BRAZIL’S CHALLENGE OF CERTAIN CANADIAN
PROGRAMS RELATING TO REGIONAL AIRCRAFT

Brazil challenged a number of disparate Canadian programs
and practices. They were:

1. Technology Partnerships Canada (TPC), a program of the Cana-
dian Department of Industry, under which contributions are
made for research and development projects with respect to
enabling technologies (technological developments cutting across
manufacturing sectors to increase productivity), environmental
technologies (technologies developed, in any industrial or agricul-
tural sector, for the protection of the environment), and aerospace
and defence. Brazil challenged contributions in the civil aircraft
sector;

2. the sale of de Havilland by the Government of Ontario on Janu-
ary 28, 1997, under which the Government of Ontario exercised
its option, agreed to by Ontario and Bombardier in 1992, to sell
its 5o per cent interest in de Havilland, a manufacturer of turbo-
props and aircraft parts, for Cdn $49 million. Bombardier
agreed, in return, to maintain de Havilland, which would oper-
ate as a manufacturer of aircraft and aircraft parts in accordance
with commercial considerations;

3. the Canada-Québec Subsidiary Agreement on Industrial Devel-
opment (Subsidiary Agreement), which entered into force on
March g1, 19g2 by the Governments of Canada and Québec fora
period of five years, subject to a one-year extension. It expired on
March g1, 1998. Contributions under the Subsidiary Agreement
were intended to increase the competitiveness of Québec’s econ-
omy and were available for domestic as well as export projects;
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4. the Société de Développement Industriel du Québec (SDI), a
generally available program of the government of Québec,
which is aimed at improving the competitiveness of Québec’s
economy. Loans, loan guarantees, and repayable contributions
are available for domestic projects as well as projects related
to exportation out of the province of Québec (to the other
provinces of Canada as well as to other countries); and

5. financing, residual value guarantees, loan guarantees, and “equity
infusions” by the Export Development Corporation (EDC) in
the civil aircraft sector, both on its own account and on the
accounts of the government of Canada (Canada Account).

FINDINGS OF THE PANEL
Preliminary Rulings
Jurisdictional motions

Canada first asked the panel to establish a procedure for the pro-
tection of business confidential information. It also asked the panel
to dismiss a number of Brazil’s allegations on the grounds that
Brazil had not requested consultations with respect to the financing
activities of the EDC and that Brazil’s request for the establishment
of a panel did not have the level of specificity required by Article
6.2 of the Dispute Settlement Understanding (DSU). The panel
dismissed the preliminary motion concerning the request for the
establishment of the panel.

Confidentiality procedures

Of more interest for the purposes of this comment is the decision
of the panel with respect to the confidentiality procedure requested
by Canada. This decision was to have farreaching consequences
for Canada’s conduct of its defence and the eventual outcome of
the case before the Appellate Body. The inadequacy of the protec-
tions provided in these procedures for Canada’s confidential busi-
ness proprietary information was one of the reasons for Canada’s
later refusal to submit documents to the panel. This, in turn, was
the basis for the Appellate Body’s procedural findings in respect of
Article 19.1 of the DSU.

Canada’s motion was motivated by a single consideration: much
of the information needed to exonerate the impugned Canadian
programs or to rebut “evidence” adduced by Brazil would by its very
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nature be highly sensitive.”” Some of these documents went to the
core of the commercial activities of private interests not party to the
dispute. Others related to the internal operations, including pric-
ing practices, of the EDC. Still others were cabinet or ministerial
documents, traditionally subject to strict controls as to distribution.

The EDC, for example, operates asa commercial bank — indeed,
this is precisely what the panel later found. It is in a strict confi-
dentiality relationship with its customers, and the slightest breach
of this confidentiality could open the EDC and, indeed, its cus-
tomers, to legal action.®® In addition, some TPC documents relate
to extremely sensitive work programs of private interests develop-
ing new products. These documents would be highly valuable to
the competitors of the companies involved, of which one, Embraer,
was actively involved in the dispute. Finally, although such informa-
tion is well protected in municipal law, there are no sanctions
under the WTO in the event of a breach.

In light of these considerations, Canada proposed the estab-
lishment of confidentiality procedures. These procedures were
inspired by domestic safeguards employed in anti-dumping and
countervailing duty investigations. They protected both the com-
mercial and confidentiality concerns of the parties involved and
the right of Brazil to view such documents. The essence of Canada’s
proposed procedures was control — control over the documents, in
Canada’s submission, should not be given to Brazil. The proposed
procedures thus provided for copies to be deposited at the WTO
Secretariat so that Brazil and the members of the panel could
view these documents. The documents were not to be copied and
distributed further. They were to be destroyed or returned to the
party depositing them at the end of the process. It should be under-
lined that at the time Canada proposed the procedure, it had
every intention of submitting highly confidential documents to
the panel. Otherwise, there would have been no need for it to make

57 As Canada noted in its submission to the panel on October 23, 1998: “If Brazil
meets its prima facie burden, Canada cannot afford the luxury of not adducing
the evidence necessary to defend its impugned programmes, and may have to
rely upon confidential proprietary business information.”

% Some clients, for example, negotiate “most favoured client” clauses into their
purchase contracts. If they become aware of circumstances where other clients
have received better treatment, the seller would be open to lawsuits for contrac-
tual breach. The banker, in turn, would be liable for the damages arising out of
both the breach of confidentiality and the seller’s contractual liabilities, which
would not arise if the bank protects the confidential information adequately.
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the motion. For Canada, in fact, Brazil’s later objections were puz-
zling. If Brazil had needed to see the documents, it could have
accepted Canada’s procedures, which would have enabled it to
have access to all the documents.

The panel initially made additional changes to the procedures
that, in Canada’s view, constituted a significant improvement. The
most important of these revisions was the requirement that each
party deposit a copy of its confidential documents at any of its
embassies or missions selected by the other party. This requirement
allowed both parties — whose lawyers and officials were spread
around the world — to have a guarantee of access to documents
without having to travel to the WTO Secretariat in Geneva.

Brazil, however, objected. It asked that a copy of the documents
be deposited at its Mission in Geneva to allow it to have better
access for review and analysis. The panels granted this request.
Canada objected strenuously, noting that this request did not
give Canada the requisite confidence in the procedure to deposit
documents of the highest sensitivity. Canada also observed, even
before the first written submission of the complainant was due,
that Ganada would not be in a position to submit confidential busi-
ness information to the panel.”® Canada deeply regretted having

% Letter to the panel, November 13, 19gg (on file with the author). Canada stated
that,

[iln Canada’s view, the modified procedures do not provide the requisite
level of protection for business confidential information. At present, Canada
does not know whether it would be necessary to submit such information
into evidence. Should a situation arise where it would be necessary, Canada’s
defence could be seriously compromised because Canada would not be in a
position to submit such evidence under the modified procedures. ..

We note Brazil’s concern that the proposals initially made by the Panel
would unduly restrict the ability of the parties to deal effectively with busi-
ness confidential information during the course of this very rapid pro-
ceeding. These potential difficulties could be overcome by making special
arrangements for 24-hour access to the documents at the WTO, if required.
Similarly, each Party could allow access to the documents at its mission by
the other Party, on request, at any time. Required access need in no way be
limited to working hours.

In Canada’s view, the working procedures originally issued on g Novem-
ber 1998 struck a reasonable balance between the interests of the Parties
to have access to evidence submitted to the Panel and to provide protec-
tion for confidential business information. Canada further submits that the
interests of private parties not Party to this dispute in the protection of com-
mercially sensitive information through the control of access by a neutral
third party outweighs any inconvenience that may be caused to either Party
as a result of such procedure.
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to make this decision and noted that if the panel was to revert to
its original ruling, it would make such information as may be nec-
essary in its defence available to the panel. The panel rejected
Canada’s request.

Brarzil's motion for documentary discovery
(i) Brazil’s motion

The most remarkable of the preliminary motions was Brazil’s
request for wide-ranging documentary discovery at the very outset
of the case — that is, even before it had submitted its first submis-
sion. In a letter dated October 29, 1998, Brazil requested that the
panel engage in “additional fact-finding” with respect to

the complete details of all operations of the Export Development Cor-
poration, the Canada Account, the Technology Partnerships Canada and
its predecessor programs, the Canada-Québec Subsidiary Agreement on
Industrial Development, and the Société de Développement Industriel du
Québec with regard to the civil aircraft industry, including all grants,
loans, equity infusions, and loan guarantees, or any other direct or indi-
rect financial contribution of any kind.®®

(ii) Canada’s reply

Canada argued that “Brazil has ... embarked on a fishing expe-
dition and cast a driftnet — and has asked the Panel to pilot the
ship.”! Brazil’s request was, according to Canada, unprecedented
both in breadth and timing. First, Brazil sought information on “all
operations” of the impugned programs or organizations, whether
or not those operations fit within its request for the establishment
of a panel. Second, Brazil sought this information even before it
had submitted a single piece of evidence or argument demonstrat-
ing that it had a case at all. It was in effect asking the panel to inves-
tigate the programs and practices in question merely on the basis
of a suspicion — and inflated allegations of “secret” accounts and
“vast arrays of subsidies.”

Canada pointed out that throughout the consultations, Brazil had
asked for transaction-specific information concerning all the activ-
ities of the organs mentioned, without identifying which activities

® Letter from the government of Brazil to Mr. David de Pury, chairman of the
Panel, October 23, 1998 (on file with the author).

61 Reply Submission of Canada, October go, 1998, at para. 3, appended to the

Canada— Aireraft Panel Report, supra note 1 [hereinafter Reply Submission of
Canadal.
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and what aspect of those activities had caused it concern. Canada
had, accordingly, refused to respond to a “shot-gun” request for
information.® This concern was further complicated by the fact
that the information requested was confidential proprietary busi-
ness information, and Canada had a duty to protect the interests of
private individuals or entities not party to the dispute.%

Finally, Canada noted that there was no precedent

in the DSU, WTO practice, or international law and practice for turning
the panel process into something akin to a commission of inquiry;* there
is, more important, no provision in the DSU and no precedent in GATT or
WTO jurisprudence for subjecting a responding party to a discovery
process.5

In particular, relying on the Report of the Appellate Body in United
States — Measures Affecting Imports of Woven Wool Shirts and Blouses
JSrom India,"® Canada observed that it was the responsibility of Brazil
to present its case and adduce evidence sufficient to raise a pre-
sumption that its claims have merit. If no such evidence were
adduced, Canada did not consider itself under an obligation to
provide additional information. Canada concluded by noting that
itwas

difficult to see how the WTO dispute settlement mechanism could work if
even before a complainant has shown that it has a prima facie case, it could
force the responding party to furnish it with evidence in the course of a
wideranging and apparently limitless fishing expedition,%

52 Ibid. at para. 6.

5 Jbid. at para. 7.

% J.G. Merrills states that “inquiry” can be defined as: “a specific institutional
arrangement which states may select in preference to arbitration or other techniques,
because they desire to have some disputed issue independently investigated” [empha-
sis added]. See J.G. Merrills, International Dispute Settlement, 2™ ed. (Cambridge:
Grotius Publications, 1991}, at 43. Commissions of inquiry were introduced by
the Hague Convention for the Pacific Settlement of International Disputes, July
29, 1899, entered into force September 4, 1900. Among the limitations on their
mandate was that they should handle only questions of fact and not of law and
that their findings should not be seen as obligatory. See Merrills, supranote 6.4 at
44. This is manifestly at odds with the objectives and the nature of WTO dispute
settlement.

6

G

Reply Submission of Canada, supra note 61 at para. 12.

8 United States — Measures Affecting Imports of Woven Wool Shirts and Blouses from
India, May 27, 1995, WI'O Doc. WI/DS33/ 5.

57 Reply Submission of Canada, supra note 61 at para. 17.
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(iii) The panel’s disposition of the motion

The response of the panel to Canada’s submission was curious. It
formally declined Brazil’s motion.® However, the panel did engage
in “additional fact-finding” and quite aggressively so. The panel
characterized its first set of questions to the parties as seeking
clarification on the issues raised in the first written submissions
and at the first substantive meeting with the panel and insisted that
it was not intended to elicit the detailed information referred to
in Brazil’s motion for discovery.®® And yet, the panel did not limit
itself to matters on which Canada had adduced evidence. Rather,
it sought information in respect of defences that Canada had not
even raised. In its second set of questions to Canada, dated Decem-
ber 10, 1998, the panel asked in question 7: “Please provide details,
including terms and conditions, of any loan guarantees issued by
EDC for transactions concerning the civil aircraft sector since 1
January 1995.”

In this question, the panel was not seeking details of transactions
“identified on the record.” Rather, it was asking Canada to identify
transactions and provide detailed information regarding these
transactions. This point strains the panel’s assertion that it “did
not consider it appropriate to seek detailed information in respect
of transactions (if any) not identified in the record.”” Indeed, in one

% Canada —Aireraft Panel Report, supranote 1 at para. 9.53.
8 Jbid. at para. g.51.

" [emphasis added]. Even when Canada responded regarding the purported
transactions identified on the record, the panel seemed not to take notice of
Canada’s answers. Again, with respect to Export Development Corporation
[hereinafter EDC] loan guarantees, on December 13, 1998, the panel asked in
question 29: “At para. 4.6 of its first submission, Brazil refers to ‘long-term loan
guarantees’ allegedly granted by EDC to Comair in 1gg5. Could Canada please
provide details of any loan guarantees provided by EDGC to Comair in 1995.
Please include copies of all relevant loan guarantee agreements.”

In Canada’s answers of December 21, 1998, Canada replied to question 7 as
follows:

It is Canada’s position that Brazil has not made a prima facie case against
EDC loan guarantees. Canada also notes the lack of adequate procedures to
protect business confidential information. In this context, Canada provides
to the Panel non-business confidential details of the two loan guarantees for
export transactions provided by the EDC in the civil aircraft sector since
January 1, 1995.

The first transaction was in support of the sale of two used de Havilland
Twin Otters and two used de Havilland Dash 8-102s to an airline operating
in the South Pacific. The guarantee was provided at commercial rates.
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instance, the panel asked for “details of the terms and conditions
of this financing, and a copy of the relevant finance agreement”
with respect to a transaction to which Brazil merely “refers” in its
submission.”

Canada refused to provide the information requested for two
reasons. First, as a matter of principle, Canada did not consider it
appropriate to provide evidence when no specific allegation about a
transaction had been made or, indeed, where no credible evidence
had been put forward by the party with the burden of establishing
its case. Second, as noted earlier in this comment, the information
in question was highly sensitive and the confidentiality procedures
inadequate. The panel “regretted” Canada’s decision — a phrase
that was repeated ad nauseum by Brazil in its appeal.

The panel also found that

[i]n adducing evidence regarding the ASA transaction, Brazil does not
assert, much less provide evidence to show, that EDC provided ASA with
debt financing at below-market rates . . . Brazil makes no attempt to specify
what these rates are, or how they are calculated, or that the rates referred
to are below-market. Accordingly, we find that Brazil’s arguments con-
cerning ASA provide no basis for finding that either this specific instance
of EDC debt financing, or EDC debt financing in the regional aircraft
sector generally, confers a “benefit” within the meaning of Article 1.1 (b)
of the SCM Agreement.”

The panel does not explain on what basis Canada was required to
have provided “additional information” with respect to an “asser-
tion” not made, evidence not adduced, and a claim not established.

The second transaction was in support of pre-shipment financing of a
flight inspection system sold to a sovereign Latin American buyer. The
guarantee was provided at commercial rates.

On the same date, Canada replied to question 29 as follows: “EDC provided
no such loan guarantees to Comair in 1995. EDC’s loan guarantee activity in the
civil aircraft sector since 1 January 1995 has been described in answer to Ques-
tion 7 of the Panel.”

The Canada — Airoraft panel reposed question 29 to Canada on January 11,
1999, changing the date from 1995 to 19g7. Yet, Canada had already provided
a complete description of the EDC’s loan guarantee activity in Canada’s answer
to question 7 on December 21, 1998. Nonetheless, Canada replied again to the
reposed question 2g, indicating that no such guarantees had been provided to
Comair in 199%. Canada had identified all the applicable EDC loan guarantees
in the record in its answer to question 7. There were no more.

™ Questions of December 13, 1998 by the Canada — Aircraft panel.
2 Canada — Aircraft Panel Report, supranote 1 at para. 9.179.
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Substantive Findings

Brazil challenged a range of Canadian programs and practices.
For practical reasons, Canada decided early on to defend itself
selectively. For all but the financing activities of the EDC, Canada
defended the impugned programs and practices on the ground
that they were not contingent upon export performance. With
respect to the EDC, Canada argued that it did not engage in sub-
sidization. In addition, in light of its ongoing concerns about the
protection of the confidentiality of proprietary business informa-
tion, Canada determined, as a matter of legal strategy, to produce
only such evidence as was necessary to rebut the evidence and alle-
gations put forward by Brazil. For this reason, after receiving
Brazil’s first written submission, Canada asked the panel for an
early ruling on whether Brazil had indeed made out a prima facie
case. If Brazil did not have a case, Canada did not consider itself
bound to respond to a case not made. If it did, Canada would pro-
duce such documents as the panel considered necessary to rebut
Brazil’s case.” Given that Brazil, as the complainant, bore the
burden of proof, “it is enough for Canada to show, in respect of
each impugned programme, activity or transaction, that Brazil has
failed to demonstrate inconsistency with either one or the other
condition.””* At no point did either the panel or Brazil challenge
this basic proposition on which Canada’s refusal to adduce addi-
tional evidence was founded.

Brazil’s challenge began with an unprecedented request for
broad documentary discovery. Its first submission was accompa-
nied by 1,600 pages of evidence recovered from a variety of public
and private sources, including information and documents obtained
by a Canadian member of the parliamentary official opposition,
the Reform Party of Canada, through the Library of Parliament.”

3 Canada’s legal defence was also constrained by conventional domestic require-
ments relating to the confidentiality of cabinet documents, in that certain key
documents, no matter how exculpatory, could not be produced. To the extent,
therefore, that Brazil could establish a prima facie case in respect of matters sub-
ject to cabinet confidences, Ganada would be barred by its domestic constitu-
tional arrangement to defend itself and would have to “take its lumps,” as it were.

™ Canada — Measures Affecting the Export of Clvilian Aircraft — Recourse by Brazil to
Article 21.5 of the DSU, Canada’s First Written Submission, at para. 4, appended
to the Canada — Aireraft Panel Report, supranote 1 [hereinafter Canada — Air-
craft Canada’s First Written Submission].

™ Despite the physical weight of the evidence, it was sufficiently light in sub-
stance (and Brazil’s submission was sufficiently strong in rhetoric) for Canada to
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Brazil alleged that certain financing and related activities (includ-
ing loan guarantees and residual value guarantees) constituted
subsidies that were contingent upon export performance. It also
alleged that contributions in the civil aircraft sector under a range
of research and development, as well as regional development, pro-
grams were subsidies that were, in fact, contingent upon export
performance. Brazil’s case relied on statements from Canadian
officials praising the international competitiveness of the Cana-
dian civil aircraft industry, the heavy export orientation of the
industry, the requirements for export market reporting in applica-
tion forms, and, finally, the fact that some of the programs in ques-
tion provided contributions for “near market” projects.

Financing and related activities of the EDC

Brazil alleged that the EDC provided financing at “concession-
ary” rates. In support of this allegation, it relied on various state-
ments by EDC officials to the effect that the “EDC complements the
banks and other financial intermediaries, but cannot substitute for
them.”” It alleged that the EDC’s “goal is to help absorb the risk on
behalf of Canadian exporters, beyond what is possible by other
financial intermediaries.” It then asserted that

EDC funding may be structured as direct financing at concessionary rates
for up to go percent of the cost of an aircraft. EDC itself acknowledges the
concessionary nature of its export assistance. In testimony before Parlia-
ment, Paul Labbé, President and Chief Executive Officer of EDC, noted
that EDC strives to “mak[e] at least the rate of inflation,” which he recog-
nized was well below the return “that would be required to survive in the
private sector.””®

suspect that Brazil might be “splitting” its case. In its reply submission, Canada
asked for a ruling on whether Brazil had made out a prima facie case and
requested that the panel require Brazil to submit all available evidence so that
Canada might be made aware of the case against it. As the panel refused to make
a ruling, and given that there was, in fact, no more evidence, Canada deter-
mined, for the most part, to let Brazil’s evidence (and Brazil’s puzzling distor-
tion of it) speak for itself.

Canada — Measures Affecting the Export of Civilian Aircraft — Recourse by Brazil to
Article 21.5 of the DSU, Brazil’s First Submission, at para. 4.3 appended to the
Canada— Aireraft Panel Report, supranote 1.

7 Ibid.
8 Ibid. at para. 4.4 [footnotes omitted].

7

=
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Canada observed, however, that Brazil’s case rested on evidence
“presented out of context or in incomplete form so as to convey a
different impression or meaning than that intended by the author
of the material cited.””

Brazil had also initially relied on the EDC’s “net interest margin”
in an attempt to demonstrate that the EDC’s activities amounted
to subsidies. However, after an effective rebuttal by Canada it
returned to the various statements made by EDC officials as sup-
portfor its allegations. Finally, having failed to adduce transaction-
specific evidence in support of its own broad allegations, Brazil
asked the panel to draw adverse inferences from Canada’s refusal
to submit to the panel’s request for documentary production.

Turning its attention first to the definition of “subsidy” in Article
1 of the SCM Agreement, the panel held that “the ordinary mean-
ing of ‘benefit’ clearly encompasses some form of advantage.”®
The panel observed that “the only logical basis for determining
[the existence of an advantage] is the market.”! Accordingly, the
panel concluded, a financial contribution would confer a benefit
and constitute a subsidy “if it is provided on terms that are more

™ Canada— Aireraft Canada’s First Written Submission, supra note 74 at para. 4. In
respect of the quotes noted earlier, for example, Canada pointed out that

[tlhe ... quotation concerning the absorption of risk by the EDC, is re-
peated later in paragraph 6.4 to support the allegation that “[n]o private
financial institution or investor would provide this degree of financing on
concessionary terms.” The quotation is also used to allege, in paragraph 6.1,
that “every move [EDC] makes” is in support of this “risk absorption” goal.
The quotation is the basis for Brazil’s claim that “EDC s precisely what Arti-
cle g of the SCM Agreement was intended to prohibit.”

Brazil has, however, omitted the qualifying subordinate clause of this
sentence. The full sentence, placed in context, is set out in Brazil’s Exhibit
7, second page:

In addition to the shift from sovereign to commercial loans, the com-
plexity, scale and duration of financing are changing, and thereby changing
the risksassociated with insuring and financing Canadian exports.

To reinforce its capacity to manage these changing risks, EDC has estab-
lished a new Financial Services Office and procedures for evaluating loan
portfolios on an industry, geographic, and individual transaction basis.
Our goal is to help absorb risk on behalf of Canadian exporters, beyond
what is possible by other financial intermediaries, by diversifying ithe Corpora-
tion’s business both on a country and sectoral basis. We are determined fo achieve
this goal through growth in both emerging and established markets” [emphasis
added throughout] (ibid. at para. 35.)

8 Canada — Adrcraft Panel Report, supranote 1 at para. g.112.
St Thid.
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advantageous than those that would have been available to the
recipient on the market. 2

The panel then examined the evidence put forward by Brazil.
The panel first reviewed the statements on which Brazil had relied.
It agreed with Canada’s observations that read in confext none
of the statements supported Brazil’s assertion that the EDC en-
gaged in subsidized financing. The panel then analyzed the EDC’s
financial performance. Canada had demonstrated that the EDC’s
net interest margin compared favourably with that of commer-
cial banks®® — a fact that Brazil had not disputed. Brazil had, in
response, attempted to undermine the usefulness of the net interest
margin figures.® The panel noted, however, that,

[bly way of preliminary remark, we recall that Brazil itself initially re-
ferred to EDC’s net interest margin (“a mere 2.82 percent in 19gy, and
3.0% percent in 1996”) to indicate the poor financial performance of
EDC. We find unconvincing, therefore, that Brazil subsequently seeks
to indicate that in fact EDC’s net interest margin does not constitute a
sufficient basis for comparison.®®

The panel found that the net interest margin did, in fact, constitute
a sufficient basis for comparison and determined that the EDC did
not provide financing at concessionary rates.®s In arriving at this

82 Ibid.
8 Brazil’s argument in its first written submission was an interesting, but ultimately

self-defeating, exercise in sleight-of-hand drafting. At para. 4.19 of its submis-
sion, Brazil said:

Regardless of the form in which export financing is offered, EDC has itself
acknowledged the concessionary nature of its subsidies, noting thatin order
to avoid “los[ing] money, [EDC] should be making at least the rate of infla-
tion on [its] capital base which is [its] aim. That goal is a long cry from the
15 per cent or 20 per cent return on equity that would be required to sur-
vive in the private sector.” EDC’s annual reports underscore its shortcoming
in this regard; its net interest margin was a mere 2.82 percentin 1997, and
3.03 percent in 19g6 [footnotes omitted].

Brazil casually juxtaposed return on equity and net interest margin, implying that
the far lower numbers of the latter were somehow meaningful in regard to the
former. Canada demonstrated, however, that for commercial banks the net
interest margin is a better indicator of financial performance than a return on
equity and that the EDC in fact had a better net interest margin than many major
commercial banks. Brazil’s too-clever-by-half drafting did not, however, serve it
well in the end.

8 Canada - Aireraft Panel Report, supranote 1 at para. 9.166.
8 [Ibid. at para. 9.167.
86 Ibid. at para. g.168.
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determination, the panel considered and rejected a series of argu-
ments and assertions by Brazil, some of which were more serious
than others.%

The panel then turned to the ASA transaction, noting that
“Brazil has referred to the EDC debt financing provided to ASA in
April 1997, in support of its claim that EDC debt financing is
provided on concessionary, and therefore subsidized, terms.”® It
stated that on the basis of “information on the record,” the panel
asked for “details of the terms and conditions of the alleged EDC
debt financing to ASA.”® Canada refused to provide this informa-
tion, and Brazil asked the panel to draw an adverse inference from
Canada’s refusal.

The panel recalled its “rejection of Canada’s criticism of the
Panel’s Procedures Governing Business Confidential Information”
and noted deep “regret” regarding Canada’s refusal to provide the
information.? The panel went on to state that

[w]ith regard to Canada’s assertion that Brazil failed to make any specific
allegation concerning the ASA transaction, we understand Brazil’s claim
against EDC debt financing to cover all instances of EDC debt financing in
the Canadian regional aircraft sector. We therefore reject Canada’s asser-
tion that Brazil has made no allegation concerning the ASA transaction.”!

And yet, in the very next paragraph, the panel made the following
finding:

87 One argument was dismissed by the rather simple, but effective, observation that
“assertions based on unsecured bonds provide no guidance in reviewing returns
on secured lending” (ibid. at para. g.169). Another elicited the following com-
ment from the panel:

We are not persuaded that our analysis of Brazil’s arguments concerning
EDC'’s debt financing performance should be influenced by indemnification
payments from the Government of Canada to EDC following the writing-off
of sovereign debt pursuant to Canada’s Paris Club commitments. We do not
consider that EDC action in response Canada’s Paris Club commitments is
indicative of whether or not EDC debt financing in the Canadian regional
aircraft sector confers a “benefit” (ibid. at para. g.172).

Other allegations liberally thrown about by Brazil merited no more than “Brazil
makes no attempt to suggest” and “Brazil has made no attempt to establish” for
ready dismissal by the panel (ibid. at para. g.173).

8 Ibid. at para. 9.175.

8¢

Ibid. at para. 9.176.
0 Ibid. at para. 9.178.
N Ibid.
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In adducing evidence regarding the ASA transaction, Brazil does not assert,
much less provide evidence to show, that EDC provided ASA with debt
financing at below-market rates. The only information adduced by Brazil
concerning the financing terms for this transaction is contained in ASA’s
1997 annual report. At pages 15/16 of the annual report, reference is
made to loans or leases “with interest payable at various interest rate
options determined by reference to either U.S. treasury rates or LIBOR.”
Brazil makes no attempt to specify what these rates are, or how they are calcu-
lated, or that the rates referred to are below-market. Accordingly, we find
that Brazil’s arguments concerning ASA provide no basis for finding that
either this specific instance of EDC debt financing, or EDC debt financ-
ing in the regional aircraft sector generally, confers a “benefit” within the
meaning of Article 1.1(b) of the SCM Agreement.®

The panel added that “Brazil has made no attempt to demonstrate
that EDC debt financing was provided to ASA on below-market
terms.”™ The panel also systematically dismissed, for lack of evi-
dence, Brazil’s allegations concerning subsidies allegedly granted
through loan guarantees,® residual value guarantees,” and equity
infusions.%

42

2 Ibid. at para. g.17q.

93

Ibid. at para. 9.181 [emphasis added].

* The panel observed: “The only evidence adduced by Brazil in support of its

claim that EDC grants subsidies in the form of loan guarantees to purchasers or
lessors of Canadian regional aircraft has been fully rebutted by Canada” (ibid. at
para. 9.190).

% In response to Brazil’s ongoing request for drawing adverse inferences, the
panel noted:

We note that the only evidence adduced by Brazil to support its claim that
EDC provides residual value guarantees to lessors of regional aircraft is a
19094 press article containing the ‘suggestion’ that residual value guarantees
may have been granted in 1gg2. In light of Canada’s express denial that
EDC provides residual value guarantees to lessors of regional aircraft, we
find that there is no factual basis to Brazil’s claim that the EDC has provided
prohibited export subsidies in the form of residual value guarantees to
lessors of regional aircraft (ibid. at para. 9.195) [emphasis added].

% The panel found that

there is no factual basis on which to establish a prima facie case that EDC
has made equity infusions into CRJ Capital that have facilitated CR] Capi-
tal’s ability to lease or sell Canadian regional aircraft at a reduced price.
We therefore reject Brazil’s claim that EDC has granted prohibited export
subsidies to the Canadian regional aircraft industry in the form of equity
infusions into CR] Capital (ibid., at para. 9.200).




416 The Canadian Yearbook of International Law 2001

Provincial programs and activities in question
(1) Subsidiary Agreement

With respect to the Subsidiary Agreement, Brazil’s allegations
rested on Canada’s Article 25 notification to the Subsidies and
Countervailing Measures Committee as well as a study prepared
by the Reform Party of Canada, the Official Opposition in the
Canadian House of Commons. Canada had decided not to defend
the program at all on the grounds that it was a subsidy, limiting
itself instead to the proposition that the SCM Agreement was not
contingent upon export performance.

In its questions to Canada, the panel nevertheless asked for
extensive information and documentation with respect to various
contributions made under the SCM Agreement. Subject to its on-
going concerns about the protection of confidential business pro-
prietary information and in view of its express statement that it
would not defend itself against allegations relating to whether
these contributions amounted to subsidies, Canada provided some
documents and full responses to the panel. The panel found that
Brazil’s case had no merit.

Referring to Canada’s Article 25 notification, the panel noted
that

Article 25.7 of the SCM Agreement effectively precludes us from finding
a prima facie case that Subsidiary Agreement assistance is provided in the
form of non-repayable contributions simply on the basis of Canada’s noti-
fication of that programn]e.97

Turning to the Reform Party study, the panel observed that the
only contribution mentioned in the study dated back to 1989, and
found that it “lends no support to Brazil’s claim concerning non-
repayable Subsidiary Agreement contributions to the Canadian
regional aircraft industry.” The panel concluded that

Brazil has adduced no other evidence to demonstrate that Subsidiary
Agreement assistance generally is provided in the form of non-repayable
contributions, or that non-repayable contributions are provided to the
Canadian regional aircraft industry in particular.®®

Brazil’s failure to adduce “other” evidence had not stopped the
panel from submitting a request for documents and information

9 Ibid. at para. g.256.
9 Ibid. at para. g.257.
9 Ibid. at para. g.258.
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with respect to a host of other contributions. 'Two of these contri-
butions Brazil conceded to have not been in the regional aircraft
sector.% With respect to the others, the panel observed that “Brazil
fails to demonstrate that any of the five instances of alleged Sub-
sidiary Agreement assistance concerns the regional aircraft indus-
try.”!®" The panel also noted that “none of the five instances of
Subsidiary Agreement assistance identified in the study is described
as being ‘conditionally repayable,” as alleged by Brazil.”!® With
respect to one contribution to Bombardier, the panel found that

Brazil fails to provide any evidence, or even to argue, that the relevant contri-
bution confers a “benefit” within the meaning of Article 1.1 (b) of the SCM
Agreement . .. Brazil makes no attempt to establish that this particular contri-
bution is either non-repayable, or that it is conditionally repayable and the
rate of return is such that the lender is not compensated for either the risk
that it would have received no payment or the extended repayment period
during which neither principal nor interest is due. In such circumstances,
the evidence adduced by Brazil concerning the Subsidiary Agreement
contribution to Bombardier provides no support for Brazil’s claim that
Subsidiary Agreement assistance to the Canadian regional aircraft indus-
try takes the form of “subsidies.”%

Inexplicably, the panel did not ask itself the simple question of why
it would request information and document in respect of matters
that Brazil had failed even to argue or even to attempt to establish.

(i1) Société de développement industriel du Québec (SDI)

Brazil’s case against the successor to the SDI, Investissement
Québec, relied exclusively (and impermissibly) on the Trade Policy
Review of Canada, conducted by the WI'O Secretariat. Canada did
not defend itself with respect to whether the SDI provided subsi-
dies. The panel found correctly that

section A(i) of the WT'O Trade Policy Review Mechanism provides that
the review mechanism “is not, however, intended to serve as a basis for the
enforcement of specific obligations under the Agreements or for dispute
settlement procedures.” Accordingly, we attach no importance to the Trade
Policy Review of Canada in considering Brazil’s arguments concerning IQ
assistance to the regional aircraft industry. Brazil has failed to adduce any
evidence of IQ) assistance to the Canadian regional aircraft sector.%

100 bid. at para. g.259.

101 Jbid. at para. g.260.

102 Jbid.

1035 Thid. at para. 9.261 [emphasis added].

104

Ibid. at para. g.274-5.
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Brazil’s case against the SDI was based entirely on the SDI’s annual
report. It made no assertions in respect of specific contributions.
Indeed, as the panel noted, “[i]n its first submission, Brazil expressly
cites SDI documentation that refers to ‘loan{s] at the market
rate.””'% The panel nevertheless took it upon itself to investigate
the matter'% and requested information and documents, with which
request Canada partially complied. Not surprisingly, the panel con-
cluded that “there is no prima facie case that SDI assistance has been
provided to the regional aircraft industry in the form of subsidies
within the meaning of Article 1 of the SCM Agreement.”!%

(iii) The sale of de Havilland by the government of Ontario

Brazil’s most ambitious argument was that the privatization by
the government of Ontario of its share of de Havilland constituted
an export subsidy. The essence of Brazil’s argument was that before
privatization, the government of Ontario had allegedly paid sub-
sidies to de Havilland. The sale price of Ontario’s share of the com-
pany, Brazil argued, did not reflect the net present value of these
alleged subsidies, which had been paid in the five years before pri-
vatization. The company was heavily export-oriented, and Brazil
argued that the sale and, therefore, the alleged “net present value”
subsidy took place in “anticipation” of future exports and were,
accordingly, contingent upon export performance.

Canada did not defend the sale on the basis of Article 1 — that s,
it did not argue whether the sale had constituted a subsidy.'® How-
ever, Canada did rebut some of Brazil’s more egregious allegations,
such as the unfounded assertion that a loan to Bombardier by the
government of Ontario had been forgiven or had been provided
on other than commercial rates. Canada stated that it did not wish
to defend itself under Article 1. However, the panel “asked Canada
to specify the total value of de Havilland’s equity on the date of the

15 Ihid.

106 The panel observed: “The SDI Annual Report 19g7-1998 refers to three con-
tributions under the Aerospace Industry Development Fund. We consider that
these contributions are covered by Brazil’s claim, since its claim effectively cov-
ers all SDI assistance to the regional aircraft industry” (ibid. at para. 9.277).

107 Jbid. at para. 9.279.
108 The decision to privatize de Havilland had been a political one, taken by a newly
elected provincial government pursuant to a neo-conservative electoral plat-

form. The analyses done in advance of the sale were either not available or not
complete and could therefore not be relied upon to rebut an Article 1 allegation.
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sale of Ontario Aerospace Corporation’s 49 per cent share to Bom-
bardier.”? Canada furnished the panel with information indicat-
ing that the equity value of de Havilland was negative at the time
of its sale to Bombardier. Brazil had offered no evidence as to the
equity value of de Havilland and offered no evidence to contradict
the information provided by Canada. And yet, the panel requested
the audited statements of de Havilland, which by now was a pri-
vately owned corporation. Again, Canada noted that it had specifi-
cally determined not to defend itself on this issue, that Brazil had
provided no evidence that required Canada to offer rebuttal evi-
dence of its own and that, in any event, the confidentiality proce-
dures were defective.
The panel determined that,

[iIn light of the unrebutted evidence of a decrease in the value of OAC’s 49
percent equity share in de Havilland between 1992 and 1997 ... we find
that there is no prima facie case that the sale by the OAC of its 4g percent
share in de Havilland to Bombardier in 19g7 constitutes an export subsidy
contrary to Article §.1(a) and g.2 of the SCM Agreement, and we reject
Brazil’s claim accordingly.'!?

The panel does not explain on what authority it requested that
Canada furnish it with the audited statements of a private company
to support what it accepts as unrebutted evidence. Nor does the
panel clearly spell out why it would “regret” the failure of Canada
to provide additional information, when the party advancing the
claim had shown so little respect to the WT'O dispute settlement
mechanism as to litigate an unsupported and indeed unsupport-
able case.

TPC program

Brazil’s case rested on two broad evidentiary pillars. First, a
report asserted that all regional jet aircraft produced by Canada

109 Canada —Aircraft Panel Report, supranote 1 at para. 9.237.

10 Jbid. at para. 9.246 [emphasis added]. Brazil, having failed to offer any credible
evidence of subsidization — as there was none — now claimed that the sale of
negative equity for US $49 million was a subsidy because absent the previous,
unchallenged subsidies, the equity would have been even more negative (ibid. at
para. 9.240). The panel rejected this argument and correctly determined that,
“in the absence of any evidence to the contrary, we have no basis for rejecting
Canada’s assertion, based on a signed statement from a de Havilland executive,
that de Havilland had a negative equity value at the time of the January 1997
sale” (ibid. at para. 9.244).
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had been exported — including some twenty-four jets that had
been sold and were being operated by Air Canada. Second, Cana-
dian ministers and officials had publicly applauded the interna-
tional competitiveness and, hence, the strong export orientation of
some of the enterprises that received contributions under the TPG
program. These elements, according to Brazil, indicated that the
contributions in question had been made to the regional aircraft
sector because of the strong export propensity of the companies
involved.

Canada argued, however, that Article g prohibited subsidies con-
tingent upon export performance — that is, subsidies granted on
condition that exports take place. The fact that the recipients of
contributions in some of the sectors supported by the TPC had a
high export propensity was a reflection of the market rather than a
requirement or a condition of the program. There was no evidence
that stronger exports would result in more subsidies or that a fail-
ure to export resulted in less subsidies or a reimbursement of the
subsidies already paid.

The panel found for Brazil. Citing sixteen different pieces of evi-
dence, the panel determined that the TPC contributions would not
have been made but for the expectation that the products in ques-
tion would be exported. The panel also noted that the contributions
in question were development subsidies for near-market projects.
Such subsidies were more likely to be found to be contingent upon
export performance than upon research-related subsidies.

Canada Account

The panel also found in favour of Brazil with respect to its alle-
gation that financing activities on the government of Canada’s
accounts (and administered by the EDC) constituted subsidies con-
tingent upon export performance. Canada had initially invoked
the coverage of the OECD Consensus under Item (k) of Annex I
to the SCM Agreement. However, in its second written submission,
Canada observed the lack of any evidence supporting Brazil’s alle-
gations and withdrew its defence, relying instead on the basic
defence of absence of a prima facie case.

Brazil’s sole piece of evidence with respect to whether specific
Canada Account transactions were subsidies!!! arrived in the midst

1t With respect to whether Canada Account activity in itself constitutes subsidies,
the panel made the following observation:
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of the dispute. It consisted of a press report dated November 1998,
which quoted a senior Bombardier official as acknowledging that
the company had used the Canada Account for “a very small num-
ber of transactions under terms of financing described as ‘close to
commercial.””'? Canada pointed out that the official was referring
to the Commercial Interest Reference Rate of the OECD Consen-
sus, for which rates “may be above or below the market for a partic-
ular credit.” The panel concluded therefore that,

by stating that OECD Consensus CIRRs “may be above or below the mar-
ket for a particular credit,” we consider that Canada is implicitly acknowl-
edging that the “close to commercial rates” referred to by Dr. Allaire could
themselves have been “below the market.” For this reason, we find a prima facie
case that the Canada Account debt financing in issue confers a “benefit,”
and therefore constitutes a “subsidy” within the meaning of Article 1 of the
SCM Agreement.!!?

The panel did not explain this simple conundrum: how something
that could constitute a subsidy can be said to e a subsidy without
further evidence. Having thus erased the semantic distinction
between an implied “could be” and a “be” (Article 1 refers to subsi-
dies deemed to “exist” when certain conditions are met), the panel
found the Canada Account transactions in question inconsistent
with Article 3. This finding of the panel was not appealed.

FINDINGS OF THE APPELLATE BODY
Substantive Findings

The Appellate Body upheld the panel’s substantive findings, with
two minor “cautions” in respect of the panel’s interpretation and
application of Article 3. First, the Appellate Body mildly rejected
the panel’s implicit argument that the “nearness to the market”
of a subsidy would give rise to a “legal presumption” that it was

[W]e understand Brazil to argue that Canada Account assistance is, as a
matter of law, granted in the form of subsidies. However, we find nothing in
Brazil’s various submissions in support of this argument. As Brazil itself
notes, “Canada Account funds are used to support export transactions
which the federal government deems to be in the national interest but
which, for reasons of size or risk, the Export Development Corporation
(EDC) cannot support through regular export credits.” Brazil has failed to
demonstrate that such “support” necessarily involves subsidization (ibid. at
para. 9.211) [footnote omitted].

N2 Jbid. at para. 9.216 [footnote omitted].
"3 Ibid. at para. g.224 [emphasis added].
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contingent upon export performance.’ It suggests simply that,
“[i]f a panel takes this factor into account, it should treat it with
considerable caution.”'® And yet, the Appellate Body does not at
any point assess the extent to which the panel’s error in establish-
ing a legal presumption might have affected the final conclusion
of the panel. It simply notes that the panel did not err in taking the
factor into consideration.!'® As a matter of logic, however, a “pre-
sumption” is either legally significant, or it is not. The Appellate
Body decided that the nearness to the market factor should be
treated with “considerable caution.” Curiously, it does not deter-
mine whether the panel’s turning the factor into a presumption
amounted to “considerable caution.” As well, a presumption turns
the burden of proof onto the defending party; but the Appellate
Body does not address this crucial point.

Second, the Appellate Body cautions the panel that there is a dif-
ference between the expectations of the granting authority and
whether the granting of a subsidy was tied to export performance.'”
The Appellate Body notes that the two should not be confused.
However, the Appellate Body does not consider that a number of
statements and pieces of evidence relied on by the panel went to
those very expectations. As Canada noted before the Appellate
Body in response to a direct question, the question was not whether
the panel did or did not correctly assess the evidence before it.
Rather, Canada referred to the evidence relied on by the panel to
underline the legal error of the panel in substituting “expecta-
tions” for “tied to.” The Appellate Body does not address this issue.
It is not clear, therefore, whether the expectations of the granting
authority — without more evidence as to the existence of a condition
— can turn a domestic subsidy into a prohibited export subsidy.

Documentary Discovery, Adverse Inference, and Article 13 of the DSU

We now turn to the analysis that lies at the core of the Appellate
Body’s findings and conclusions in the Canada— Aircraft case — the
right of a panel to compel the production of documentary evidence
by a party to the dispute.!'® The questions at issue were deceptively

1

+ Canada — Aireraft Appellate Body Report, supranote 1 at para. 174.

15 Ibid.
116 Jbid. at para. 177.
"7 Ibid. at para. 172.

18 See also Rambod Behboodi, “Should’ Means ‘Shall’; The Procedural Rulings
of the Appellate Body in the Aircraft Subsidies Cases” (2000) g J.LE.L. 563.
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simple: first, was there an obligation on the disputing parties to
produce evidence to an arbitral tribunal, and, second, did the panel
err in not drawing an adverse inference from Canada’s refusal to
provide the panel with all the documents for which it had asked.
The Appellate Body responded “yes” to the first question and an
enigmatic “no” to the second.

Is there a “duty to collaborate™?

Brazil argued that Canada was under a legal obligation to divulge
whatever information it was asked to produce by the panel. For this
proposition, Brazil relied upon Article g.10 of the DSU, which
requires Members to enter into dispute settlement in good faith.
Brazil also referred to previous findings by the Appellate Body with
respect to the “duty” of the parties to be “fully forthcoming”
throughout the dispute settlement process. Finally, Brazil pointed
to jurisprudence in international law holding that parties to a dis-
pute were under a legal obligation to “collaborate” with the arbitral
tribunal sitting in judgment of their actions. This “exceptional bur-
den,” as Brazil put it,!? stemmed from two shortcomings of inter-
national tribunals. First, “the duty of collaboration is imposed
upon a respondent to counter the obstacles facing a complainant in
gathering evidence peculiarly within the control of an uncoopera-
tive respondent.”? Second, international tribunals have no power
to compel the production of evidence.'*! As a corollary to this duty,
Brazil asserted, arbitral tribunals had the right and the obligation
to draw “adverse inferences” when documents are not produced.

Brazil argued that Canada had not satisfied its burden of produc-
ing the documents for which it was asked by the panel. The panel
had been under an obligation to draw the adverse inference that
the measure in question was inconsistent with the SCM Agreement.
Since it had not done so, the panel had made a legal error, which
Brazil asked the Appellate Body to remedy.

"9 Canada — Measures Affecting the Export of Civilian Aircraft — Recourse by Brazil to
Article 21.5 of the DSU, Brazil’s Appellant’s Submission, at para. 51, available by
request from most governments.

120 Jbid. at para. 53.
21 Ibid. at para. 55.
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Limits to the duty of collaboration in international law
and practice

Canada agreed that in international practice there was generally
a duty to collaborate.'® After exhaustively canvassing the cases
relied on by Brazil, Canada noted that

[t]he international jurisprudence and teachings of publicists demonstrate
that there are carefully drawn limits on both the duty to collaborate and
rule of adverse inference ... In particular, the duty to collaborate and the
authority to draw adverse inferences do not arise until the claimant has
made out a prima facie case.'?

Indeed, Canada stated:

With the greatest of respect for the Panel in its role as fact-finder, Canada
further submits that the Panel misapplied and misinterpreted both DSU
Article 19.1 and the principle of the burden of proof when it requested
information and evidence on the ASA transaction. The request for addi-
tional information in the absence of a prima facie case and in the face of not
even an assertion by Brazil appeared to Canada as an effort by the Panel
(even if not so intended) to collect evidence to advance Brazil’s case.'*

Canada then pointed out that the Avgentina — Measures Affecting
Imports of Footwear, Textiles, Apparel and Other Items '* panel report, in
which the duty to collaborate was first discussed, had relied heav-
ily on the work of M. Kazazi for its analysis. According to Kazazi,
given the requirement that the claimant is responsible for establish-
ing its case,

not only should the claimant initiate the production of evidence but the
evidence it provides should be of some value. The minimum standard of
proof known in many municipal jurisdictions is pmima facie evidence.
Therefore it is fair to conclude that the respondent should not be expected
to provide any evidence before the claimant presents at least prima facieevi-
dence in favour of its case.!26

122 Canada — Measwures Affecting the Export of Civilian Aircraft — Recourse by Brazil
to Article 21.5 of the DSU, Canada’s Appellee Submission, at para. 103, available
by request from most governments [hereinafter Canada — Aircraft Canada’s
Appellee Submission].

128 Jbid. at para. g94.

124 Jbid. at para. g5.

125 Argentina — Measures Affecting Imports of Footweay; Textiles, Apparel and Other Items,
Doc. WI/DS121/R, Report of the Panel, circulated on June 25, 1999.

126 M. Kazazi, Burden of Proof and Related Issues: A Study on Evidence before Interna-
tional Tribunals {The Hague: Kluwer Law International, 19g6), at 157-8.
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The reason was simple. If the claimant had the burden of proof,
this meant, by definition, that unless this burden was discharged,
the responding party did not have to do anything — it did not need
to make a submission or adduce evidence, because no case existed.
The task of a panel was to “objectively assess the facts of the case”
and not any other facts or arguments. If the claimant had failed
to put the facts before it, its case must fail. There was, in this cir-
cumstance, ipso facto, no reason for the responding party to adduce
evidence.

More importantly, Canada referred the Appellate Body to Article
14 of the DSU. In particular, Canada pointed out that, as the Appel-
late Body had also found in a recent case, the panel was not to
engage in fact-finding for the purpose of establishing the case of
the claimant.!?” Accordingly, Canada argued:

[Wlhere no prima facie case has been established, a panel may not embark
upon a fact-finding mission, may not launch a process of discovery and
may not assume the role of a commission of inquiry denied it expressly
and implicitly by the DSU.!28

127 As the Appellate Body recently stated:

Article 13 of the DSU and Article 11.2 of the SPS Agreement suggest that
panels have a significant investigative authority. However, this authority
cannot be used by a panel to rule in favour of a complaining party which
has not established a prima facie case of inconsistency based on specific
legal claims asserted by it. A panel is entitled to seek information and
advice from experts and from any other relevant source it chooses, pur-
suant to Article 1g of the DSU and, in an SPS case, Article 11.2 of the SPS
Agreement, to help it to understand and evaluate the evidence submitted
and the arguments made by the parties, but not to make the case for a
complaining party.

In the present case, the Panel was correct to seek information and advice
from experts to help it to understand and evaluate the evidence submitted
and the arguments made by the United States and Japan with regard to the
alleged violation of Article 5.6. The Panel erred, however, when it used that
expert information and advice as the basis for a finding of inconsistency
with Article 5.6, since the United States did not establish a prima facie case
of inconsistency with Article 5.6 based on claims relating to the “determi-
nation of sorption levels.” The United States did not even argue that the
“determination of sorption levels” is an alternative measure which meets
the three elements under Article 5.6 [emphasis added].

Japan — Measwres Affecting Agricultural Products (Japan — Agricultural Products),
Report of the Appellate Body, WT'O Doc. WI/DS76/AB/R, March 19, 1999, at
paras. 129-30.

128 Canada — Aircraft Canada’s Appellee Submission, supranote 122 at para. 112.
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With respect to when the panel might draw adverse inferences,
Canada noted that unlike the Statute of the International Court of
Justice, the DSU did not provide panels or the Appellate Body with
the authority to draw adverse inferences. And, to the extent that
international tribunals had such authority, it was subject to severe
limitations. In essence, in the absence of a prima facie case and,
therefore, in the absence of a duty to collaborate, a respondent’s
decision not to provide information and evidence should not be
perceived adversely. Canada then stated that the panel had cor-
rectly decided not to draw adverse inferences with respect to a case
not established by Brazil.

“Should” means “shall”: The procedural findings
of the Appellate Body

(i) Amember’s duty to “respond fully and promptly”

Approaching the issue of the duty of a WI'O member to respond
fully and promptly to a request of a panel for information, the
Appellate Body carefully and exhaustively examined its own deci-
sions on the matter. It stated that

[iln Argentina — Measures Affecting Imports of Footwear; Textiles, Apparel and
Other Items, we ruled that Article 14 of the DSU made “a grant of discretion-
ary authority” to panels enabling them to seek information from any rele-
vant source. In European Communities — Hormones, we observed that Article
13 of the DSU “enable[s] panels to seek information and advice as they
deem appropriate in a particular case.” And, in United States — Shrimp, we
underscored “the comprehensive nature” of the authority of a panel to seek
information and technical advice from “any individual or body” it may
consider appropriate, or from “any relevant source.”'??

The Appellate Body quoted extensively from its own decision in
United States — Prohibition of Shrimps and Certain Shrimp Products,"®
to the effect that

[t]he thrust of Articles 12 and 13, taken together, is that the DSU accords
to a panel established by the DSB, and engaged in a dispute settlement
proceeding, ample and extensive authority to undertake and to control
the process by which it informs itself both of the relevant facts of the dis-
pute and of the legal norms and principles applicable to such facts.!®!

19 Canada — Aircraft Appellate Body Report, supra note 1 at para. 184 [footnotes
omitted] [emphasis added].

130 United States — Prohibition of Shrimps and Certain Shrimp Products, WT'O Doc.
WTI/DS58/AB/R (98-000); United States — Import Prohibition of Certain Shrimp
and Shrimp Products, WI'O Doc. WI/DS58/R, May 15, 1998.

181 Canada — Aircraft Appellate Body Report, supra note 1 at para. 184 [emphasis
in the original].
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The Appellate Body then observed:

It is clear from the language of Article 13 that the discretionary authority
of a panel may be exercised to request and obtain information, not just
“from any individual or body” within the jurisdiction of a Member of the
WTO, but also from any Membes; including a fortioria Member whois a party
to a dispute before a panel. This is made crystal clear by the third sentence
of Article 13.1, which states: “A Membershould respond promptly and fully
to any request by a panel for such information as the panel considers necessary and
appropriate” [emphasis added]. Itis equally important to stress that this dis-
cretionary authority to seek and obtain information is not made condi-
tional by this, or any other provision, of the DSU upon the other party to
the dispute having previously established, on a prima facie basis, such other
party’s claim or defence. Indeed, Article 14.1 imposes no conditions on the
exercise of this discretionary authority.!%2

Turning to the duties of WIT'O members under the DSU, the
Appellate Body held that

Article 1.1 of the DSU provides that “A Member should respond promptly
and fully to any request by a panel for such information as the panel con-
siders necessary and appropriate.” Although the word “should” is often
used colloquially to imply an exhortation, or to state a preference, itis not
always used in those ways. It can also be used “to express a duty [or] oblig-
ation.” The word “should” has, for instance, previously been interpreted
by us as expressing a “duty” of panels in the context of Article 11 of the
DSU. Similarly, we are of the view that the word “should” in the third
sentence of Article 1g.1 is, in the context of the whole of Article 13, used
in a normative, rather than a merely exhortative, sense. Members are, in
other words, under a duty and an obligation to “respond promptly and
fully” to requests made by panels for information under Article 13.1 of
the DSU.1%

But, of course, there was more. If WTO members could withhold
information from a panel, the panels’ “undoubted right to seek”
information would be rendered “meaningless.”’® A “Member
could ... prevent a panel from carrying out its task of finding the
facts constituting the dispute before it.”'® The Appellate Body
referred to Article 12.7, which requires that “the report of a panel
shall set out the findings of fact, the applicability of relevant provi-
sions and the basic rationale behind any findings and recommen-
dations that it makes.” It then held that

132 Jpid. at para. 185 [emphasis in the original].

133 Jbid. at para. 187 [footnotes omitted] [emphasis added].
13+ Ibid. at para. 188.

135 Ibid.
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[i]f a panel is prevented from ascertaining the real or relevant facts of a
dispute, it will not be in a position to determine the applicability of the per-
tinent treaty provisions to those facts, and, therefore, it will be unable to
make any principled findings and recommendations to the DSB.!%

The consequences of accepting “should” as “should” did not end
there. The Appellate Body warned that

[t]o hold that a Member party to a dispute is not legally bound to comply
with a panel’s request for information relating to that dispute, is, in effect,
to declare that Member legally free to preclude a panel from carrying out
its mandate and responsibility under the DSU. So to rule would be to
reduce to an illusion and a vanity the fundamental right of Members to
have disputes arising between them resolved through the system and pro-
ceedings for which they bargained in concluding the DSU. We are bound
to reject an interpretation that promises such consequences.”’7

Then, turning to Canada’s arguments for refusing to provide the
requested information to the panel, the Appellate Body stated that

a refusal to provide information requested on the basis that a prima facie
case has not been made implies that the Member concerned believes that
it is able to judge for itself whether the other party has made a prima facie
case. However, no Member is free to determine for itself whether a prima
Jacie case or defence has been established by the other party.!%

The Appellate Body was not persuaded by this argument; nor was it
moved by Canada’s concerns about the protection of confidential
commercial proprietary information, recalling that

Canada, jointly with Brazil, asked the Appellate Body to adopt mutatis
mutandis the BCI Procedures in the course of proceedings before the
Appellate Body. If Canada truly considered those procedures so inade-
quate as to compel it to reject the Panel’s requests for information that
Canada regarded as business confidential, then Canada’s request that we
adopt those very procedures on appeal appears to us a curious one.'*

(ii) A panel’s right to draw adverse inferences

The Appellate Body observed that the drawing of inferences of
facts is part and parcel of the task of a panel. It then held that

[t]he facts must, of course, rationally support the inferences made, but
inferences may be drawn whether or not the facts already on the record

16 Ibid.
7 Ibid. at para. 18g.

138

Ibid. at para. 192.
139 Jbid. at para. 1g6.
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deserve the qualification of a prima facie case. The drawing of inferences is,
in other words, an inherent and unavoidable aspect of a panel’s basic task
of finding and characterizing the facts making up a dispute. In contrast,
the burden of proof is a procedural concept which speaks to the fair and
orderly management and disposition of a dispute. The burden of proofis
distinct from, and is not to be confused with, the drawing of inferences
from facts.}10

The Appellate Body pointed out that Annex V of the SCM Agree-
ment sets out in “impressive detail” circumstances under which
adverse inferences may be drawn in regard to actionable subsidies.'*!
The Appellate Body concluded:

There is no logical reason why the Members of the WI'O would, in con-
ceiving and concluding the SCM Agreement, have granted panels the
authority to draw inferences in cases involving actionable subsidies that
maybe illegal if they have certain trade effects, but not in cases that involve
prohibited export subsidies for which the adverse effects are presumed.
To the contrary, the appropriate inference is that the authority to draw
adverse inferences from a Member’s refusal to provide information
belongs a fortiori also to panels examining claims of prohibited export sub-
sidies. Indeed, that authority seems to us an ordinary aspect of the task
of all panels to determine the relevant facts of any dispute involving any
covered agreement: a view supported by the general practice and usage of
international tribunals.™?

Turning to the facts of the case, the Appellate Body noted:

This appears to us to be precisely the type of situation in which a panel
should examine very closely indeed whether the full ensemble of the facts on
the record reasonably permits the inference urged by one of the parties
to be drawn, because a party’s refusal to collaborate has the potential to
undermine the functioning of the dispute settlement system. The contin-
ued viability of that system depends, in substantial measure, on the will-
ingness of panels to take all steps open to them to induce the parties to
the dispute to comply with their duty to provide information deemed
necessary for dispute settlement. In particular, a panel should be willing
expressly to remind parties — during the course of dispute settlement pro-
ceedings — that a refusal to provide information requested by the panel
may lead to inferences being drawn about the inculpatory character of the
information withheld.!*?

Of course, the Appellate Body had held before that this “willingness
of the panel” to “induce” the parties to provide it with information

M0 Jbid. at para. 198.
11 Ibid. at para. 2o1.
42 Jbid. at para. 202.

13 Ibid. at para. 204.
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should not be considered a punitive power. Rather, “[i]t is merely
an inference which in certain circumstances could be logically or
reasonably derived by a panel from the facts before it.”"* Finally,
the Appellate Body stated that under the same circumstances, it
“might well have” drawn the adverse inferences requested by Brazil.
However, it noted that the panel had not erred in having not done
50.145 As it dismissed Brazil’s appeal, the Appellate Body reminded
Brazil that it could always bring another challenge.'*

CONCLUSION

The significance of this case rests on two substantive and two
procedural findings by the panel and the Appellate Body. The prin-
cipal substantive findings in this case are the Appellate Body’s
interpretation and application of Articles 1 and g of the SCM
Agreement. Procedurally, the Appellate Body expanded the juris-
diction of panels to engage in documentary discovery and granted
them the authority to draw “adverse inferences” should the parties
to a dispute not adduce the evidence requested.

After the end of the implementation period, Brazil launched a
challenge against Canada under Article 21.5 of the DSU. The Arti-
cle 21.5 panel and the Appellate Body found that Canada’s changes
to the TPC program brought it into compliance with Canada’s
obligations under Article g of the SCM Agreement. At the same
time, following an exhaustive analysis of the scope of the “safe
haven” under Item (k) of Annex I of the SCM Agreement, the Arti-
cle 21.5 panel determined that Canada had failed to bring the
Canada Account into compliance with the rulings and recommen-
dations of the Dispute Settlement Body. Canada did not appeal this
finding.

RaMBOD BEHBOODI
Department of Foreign Affairs and International Trade, Ottawa

14 Jbid. at para. 200.
145 bid. at para. 205.
M6 Jbid. at para. 2006.
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Sommaire
Affaires des aéronefs: Brésil et Canada

Les différends opposant le Canada et le Brésil en matiére des subventions
dans le sectewr des aéronefs de transport régional sont les premiers présentés
en application de la partie IT (subventions prohibées) de UAccord sur les
subventions et les mesures compensatoires (Accord sur les subventions) de
UOrganisation mondiale du commerce. Dans Uaffaire PROEX, il s’agissait
de déterminer la portée de la notion de “traitement spécial et différenciel” au
sens de Uarticle 277 de UAccord sur les subventions et d interpréter le premier
paragraphe de Ualinéa k de la Liste exemplative de subventions a Uexporta-
tion, apparaissant a UAnnexe I de U'Accord sur les subventions. L'affaire
Canada, dossier des aéronefs, invoque pour la premiére fois Uarticle premier
de UAccord sur les subventions qui définit la pratique qui constitue une sub-
vention et Uarticle 3 qui prohibe les “subventions subordonnées, en droit
ou en fait ... aux résultats a Uexportation.” Laffaire souléve en outre
dimportanies questions en matiére de la procédure de réglement des dif-
Sérents de VOMC. L'auteur examine ces décisions d’un oeil critique, tant
sur le fond que sous langle procédural.

Summary
The Aércraft Cases: Brazil and Canada

The disputes between Canada and Brazil over subsidies to the regional air-
craft industry were the first cases under Part IT (covering prohibited sub-
sidies) of the Agreement on Subsidies and Countervailing Duties (SCM
Agreement) of the World Trade Organization (WTO). The PROEX case,
involved the scope of the concept of “special and differential treatment”
under Article 27 of the SCM Agreement, and the interpretation of the first
paragraph of ltem (k) of the Illustrative List of Export Subsidies as set out in
Annex I to the SCM Agreement. The Canada — Aircraft case involved,
Jor the first time, Article 1 of the SCM Agreement, which defines what prac-
tices constitute a subsidy, and Article 3, which prohibits subsidies “contin-
gent, in law or in fact, wpon export performance.” The case also dealt with
umportant procedural issues relating to WI'O dispute settlement. The
author reviews critically these decisions with respect to both substantive and
procedural issues.







